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Sophisticated eleCtrOﬂiC equally understood that you can’t hack your way into
computers to read private e-mail messages. It is much
eavesdr Opplng eqUipment less generally known, however, that you can’t secretly
. hOU.SG d in Unmarke d Vans tape record a conversation in Pennsylvania. It is
Sty 'clSSbU r g er further prohibited to play that recording for others or
McKenna on dark street corners. Yet to dllsclose its contents. Se.cretly recording your spouse
talking on the phone to his or her paramour, for
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by the Wiretap Act is
seemingly more innocent
than would be expected.

neighbors. In addition to criminal penalties, the Act
provides for civil remedies, including punitive damages
and attorneys fees. In other words, even if you escape
criminal prosecution, you may owe money to the

wronged party.



If you are ever
tempted to reach

for the record hutton
011 JOUT answering
machine, this should
give you pause.

The definition of what constitutes a violation of the
Act may have recently been expanded. In the case of
Simmers v. Packer , a Dauphin County court permit-
ted a hushand to pursue a civil suit for damages
against his wife for their conversations that were
recorded by her telephone answering machine.
Husband made several calls to wife’s telephone.

The first time, he left a message on her answering

machine. The next two times, he was in the course of

leaving a message when wife picked up the telephone.

The machine kept recording, and wife ultimately had
the taped calls transcribed. Wife’s attorneys sought to

have husband’s suit dismissed on grounds that

husband consented to the recording. The Court
concluded that whether husband knew and consented
to the recording was a question for a jury to decide,

so the suit was allowed to proceed.

Husband may or may not ultimately succeed in
obtaining a judgment against wife in this case.

Either way, a Pennsylvania trial court has potentially
enlarged the scope of forbidden behavior under the
Wiretap Act. If you are ever tempted to reach for the
record button on your answering machine, this should

give you pause.
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